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will be used, with sensitivity analyses being 
performed using values indicative of the 
range of real rates of return likely to be ex-
perienced by typical commercial businesses. 
For national net present value calculations, 
DOE would use the Administration’s ap-
proximation of the average real rate of re-
turn on private investment in the U.S. econ-
omy. For manufacturer impacts, DOE plans 
to use a range of real discount rates which 
are representative of the real rates of return 
experienced by typical U.S. manufacturers 
affected by the program. 

(e) Environmental impacts. The emission 
rates of carbon, sulfur oxides and nitrogen 
oxides used by DOE to calculate the physical 
quantities of emissions likely to be avoided 
by candidate standard levels will be based on 
the current average carbon emissions of the 
U.S. electric utilities and on the projected 
rates of emissions of sulfur and nitrogen ox-
ides. Projected rates of emissions, if avail-
able, will be used for the estimation of any 
other environmental impacts. The Depart-
ment will consider the effects of the pro-
posed standards on these emissions in reach-
ing a decision about whether the benefits of 
the proposed standards exceed their burdens 
but will not determine the monetary value of 
these environmental externalities. 

14. Deviations, Revisions, and Judicial Review 

(a) Deviations. This Appendix specifies pro-
cedures, interpretations and policies for the 
development of new or revised energy effi-
ciency standards in considerable detail. As 
the approach described in this Appendix is 
applied to the development of particular 
standards, the Department may find it nec-
essary or appropriate to deviate from these 
procedures, interpretations or policies. If the 
Department concludes that such deviations 
are necessary or appropriate in a particular 
situation, DOE will provide interested par-
ties with notice of the deviation and an ex-
planation. 

(b) Revisions. If the Department concludes 
that changes to the procedures, interpreta-
tions or policies in this Appendix are nec-
essary or appropriate, DOE will provide no-
tice in the FEDERAL REGISTER of modifica-
tions to this Appendix with an accom-
panying explanation. DOE expects to consult 
with interested parties prior to any such 
modification. 

(c) Judicial review. The procedures, inter-
pretations, and policies stated in this Appen-
dix are not intended to establish any new 
cause of action or right to judicial review. 

[61 FR 36981, July 15, 1996] 

Subpart D—Petitions To Exempt 
State Regulation From Pre-
emption; Petitions To Withdraw 
Exemption of State Regula-
tion 

SOURCE: 54 FR 6078, Feb. 7, 1989, unless oth-
erwise noted. 

§ 430.40 Purpose and scope. 
(a) This subpart prescribes the proce-

dures to be followed in connection with 
petitions requesting a rule that a State 
regulation prescribing an energy con-
servation standard, water conservation 
standard (in the case of faucets, 
showerheads, water closets, and uri-
nals), or other requirement respecting 
energy efficiency, energy use, or water 
use (in the case of faucets, 
showerheads, water closets, and uri-
nals) of a type (or class) of covered 
product not be preempted. 

(b) This subpart also prescribes the 
procedures to be followed in connection 
with petitions to withdraw a rule ex-
empting a State regulation prescribing 
an energy conservation standard, water 
conservation standard (in the case of 
faucets, showerheads, water closets, 
and urinals), or other requirement re-
specting energy efficiency, energy use, 
or water use (in the case of faucets, 
showerheads, water closets, and uri-
nals) of a type (or class) of covered 
product. 

[63 FR 13318, Mar. 18, 1998] 

§ 430.41 Prescriptions of a rule. 
(a) Criteria for exemption from preemp-

tion. Upon petition by a State which 
has prescribed an energy conservation 
standard, water conservation standard 
(in the case of faucets, showerheads, 
water closets, and urinals), or other re-
quirement for a type or class of covered 
equipment for which a Federal energy 
conservation standard or water con-
servation standard is applicable, the 
Secretary shall prescribe a rule that 
such standard not be preempted if he 
determines that the State has estab-
lished by a preponderance of evidence 
that such requirement is needed to 
meet unusual and compelling State or 
local energy interests or water inter-
ests. For the purposes of this section, 
the term ‘‘unusual and compelling 
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State or local energy interests or water 
interests’’ means interests which are 
substantially different in nature or 
magnitude than those prevailing in the 
U.S. generally, and are such that when 
evaluated within the context of the 
State’s energy plan and forecast, or 
water plan and forecast the costs, bene-
fits, burdens, and reliability of energy 
savings or water savings resulting from 
the State regulation make such regula-
tion preferable or necessary when 
measured against the costs, benefits, 
burdens, and reliability of alternative 
approaches to energy savings or water 
savings or production, including reli-
ance on reasonably predictable mar-
ket-induced improvements in effi-
ciency of all equipment subject to the 
State regulation. The Secretary may 
not prescribe such a rule if he finds 
that interested persons have estab-
lished, by a preponderance of the evi-
dence, that the State’s regulation will 
significantly burden manufacturing, 
marketing, distribution, sale or serv-
icing of the covered equipment on a na-
tional basis. In determining whether to 
make such a finding, the Secretary 
shall evaluate all relevant factors in-
cluding: the extent to which the State 
regulation will increase manufacturing 
or distribution costs of manufacturers, 
distributors, and others; the extent to 
which the State regulation will dis-
advantage smaller manufacturers, dis-
tributors, or dealers or lessen competi-
tion in the sale of the covered product 
in the State; the extent to which the 
State regulation would cause a burden 
to manufacturers to redesign and 
produce the covered product type (or 
class), taking into consideration the 
extent to which the regulation would 
result in a reduction in the current 
models, or in the projected availability 
of models, that could be shipped on the 
effective date of the regulation to the 
State and within the U.S., or in the 
current or projected sales volume of 
the covered product type (or class) in 
the State and the U.S.; and the extent 
to which the State regulation is likely 
to contribute significantly to a pro-
liferation of State appliance efficiency 
requirements and the cumulative im-
pact such requirements would have. 
The Secretary may not prescribe such 
a rule if he finds that such a rule will 

result in the unavailability in the 
State of any covered product (or class) 
of performance characteristics (includ-
ing reliability), features, sizes, capac-
ities, and volumes that are substan-
tially the same as those generally 
available in the State at the time of 
the Secretary’s finding. The failure of 
some classes (or types) to meet this 
criterion shall not affect the Sec-
retary’s determination of whether to 
prescribe a rule for other classes (or 
types). 

(1) Requirements of petition for exemp-
tion from preemption. A petition from a 
State for a rule for exemption from 
preemption shall include the informa-
tion listed in paragraphs (a)(1)(i) 
through (a)(1)(vi) of this section. A pe-
tition for a rule and correspondence re-
lating to such petition shall be avail-
able for public review except for con-
fidential or proprietary information 
submitted in accordance with the De-
partment of Energy’s Freedom of Infor-
mation Regulations set forth in 10 CFR 
part 1004: 

(i) The name, address, and telephone 
number of the petitioner; 

(ii) A copy of the State standard for 
which a rule exempting such standard 
is sought; 

(iii) A copy of the State’s energy plan 
or water plan and forecast; 

(iv) Specification of each type or 
class of covered product for which a 
rule exempting a standard is sought; 

(v) Other information, if any, be-
lieved to be pertinent by the peti-
tioner; and 

(vi) Such other information as the 
Secretary may require. 

(2) [Reserved] 
(b) Criteria for exemption from preemp-

tion when energy emergency conditions or 
water emergency conditions (in the case of 
faucets, showerheads, water closets, and 
urinals) exist within State. Upon petition 
by a State which has prescribed an en-
ergy conservation standard or water 
conservation standard (in the case of 
faucets, showerheads, water closets, 
and urinals) or other requirement for a 
type or class of covered product for 
which a Federal energy conservation 
standard or water conservation stand-
ard is applicable, the Secretary may 
prescribe a rule, effective upon publica-
tion in the FEDERAL REGISTER, that 
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such State regulation not be preempted 
if he determines that in addition to 
meeting the requirements of paragraph 
(a) of this section the State has estab-
lished that: an energy emergency con-
dition or water emergency condition 
exists within the State that imperils 
the health, safety, and welfare of its 
residents because of the inability of the 
State or utilities within the State to 
provide adequate quantities of gas, 
electric energy, or water to its resi-
dents at less than prohibitive costs; 
and cannot be substantially alleviated 
by the importation of energy or water 
or the use of interconnection agree-
ments; and the State regulation is nec-
essary to alleviate substantially such 
condition. 

(1) Requirements of petition for exemp-
tion from preemption when energy emer-
gency conditions or water emergency con-
ditions (in the case of faucets, 
showerheads, water closets, and urinals) 
exist within a State. A petition from a 
State for a rule for exemption from 
preemption when energy emergency 
conditions or water emergency condi-
tions exist within a State shall include 
the information listed in paragraphs 
(a)(1)(i) through (a)(1)(vi) of this sec-
tion. A petition shall also include the 
information prescribed in paragraphs 
(b)(1)(i) through (b)(1)(iv) of this sec-
tion, and shall be available for public 
review except for confidential or pro-
prietary information submitted in ac-
cordance with the Department of Ener-
gy’s Freedom of Information Regula-
tions set forth in 10 CFR part 1004: 

(i) A description of the energy emer-
gency condition or water emergency 
condition (in the case of faucets, 
showerheads, water closets, and uri-
nals) which exists within the State, in-
cluding causes and impacts. 

(ii) A description of emergency re-
sponse actions taken by the State and 
utilities within the State to alleviate 
the emergency condition; 

(iii) An analysis of why the emer-
gency condition cannot be alleviated 
substantially by importation of energy 
or water or the use of interconnection 
agreements; and 

(iv) An analysis of how the State 
standard can alleviate substantially 
such emergency condition. 

(2) [Reserved] 

(c) Criteria for withdrawal of a rule ex-
empting a State standard. Any person 
subject to a State standard which, by 
rule, has been exempted from Federal 
preemption and which prescribes an en-
ergy conservation standard or water 
conservation standard (in the case of 
faucets, showerheads, water closets, 
and urinals) or other requirement for a 
type or class of a covered product, 
when the Federal energy conservation 
standard or water conservation stand-
ard (in the case of faucets, 
showerheads, water closets, and uri-
nals) for such product subsequently is 
amended, may petition the Secretary 
requesting that the exemption rule be 
withdrawn. The Secretary shall con-
sider such petition in accordance with 
the requirements of paragraph (a) of 
this section, except that the burden 
shall be on the petitioner to dem-
onstrate that the exemption rule re-
ceived by the State should be with-
drawn as a result of the amendment to 
the Federal standard. The Secretary 
shall withdraw such rule if he deter-
mines that the petitioner has shown 
the rule should be withdrawn. 

(1) Requirements of petition to with-
draw a rule exempting a State standard. 
A petition for a rule to withdraw a rule 
exempting a State standard shall in-
clude the information prescribed in 
paragraphs (c)(1)(i) through (c)(1)(vii) 
of this section, and shall be available 
for public review, except for confiden-
tial or proprietary information sub-
mitted in accordance with the Depart-
ment of Energy’s Freedom of Informa-
tion Regulations set forth in 10 CFR 
part 1004: 

(i) The name, address and telephone 
number of the petitioner; 

(ii) A statement of the interest of the 
petitioner for which a rule withdrawing 
an exemption is sought; 

(iii) A copy of the State standard for 
which a rule withdrawing an exemption 
is sought; 

(iv) Specification of each type or 
class of covered product for which a 
rule withdrawing an exemption is 
sought; 

(v) A discussion of the factors con-
tained in paragraph (a) of this section; 

(vi) Such other information, if any, 
believed to be pertinent by the peti-
tioner; and 
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(vii) Such other information as the 
Secretary may require. 

(2) [Reserved] 

[63 FR 13318, Mar. 18, 1998] 

§ 430.42 Filing requirements. 

(a) Service. All documents required to 
be served under this subpart shall, if 
mailed, be served by first class mail. 
Service upon a person’s duly author-
ized representative shall constitute 
service upon that person. 

(b) Obligation to supply information. A 
person or State submitting a petition 
is under a continuing obligation to pro-
vide any new or newly discovered infor-
mation relevant to that petition. Such 
information includes, but is not lim-
ited to, information regarding any 
other petition or request for action 
subsequently submitted by that person 
or State. 

(c) The same or related matters. A per-
son or State submitting a petition or 
other request for action shall state 
whether to the best knowledge of that 
petitioner the same or related issue, 
act, or transaction has been or pres-
ently is being considered or inves-
tigated by any State agency, depart-
ment, or instrumentality. 

(d) Computation of time. (1) Computing 
any period of time prescribed by or al-
lowed under this subpart, the day of 
the action from which the designated 
period of time begins to run is not to 
be included. If the last day of the pe-
riod is Saturday, or Sunday, or Federal 
legal holiday, the period runs until the 
end of the next day that is neither a 
Saturday, or Sunday or Federal legal 
holiday. 

(2) Saturdays, Sundays, and inter-
vening Federal legal holidays shall be 
excluded from the computation of time 
when the period of time allowed or pre-
scribed is 7 days or less. 

(3) When a submission is required to 
be made within a prescribed time, DOE 
may grant an extension of time upon 
good cause shown. 

(4) Documents received after regular 
business hours are deemed to have been 
submitted on the next regular business 
day. Regular business hours for the 
DOE’s National Office, Washington, 
DC, are 8:30 a.m. to 4:30 p.m. 

(5) DOE reserves the right to refuse 
to accept, and not to consider, un-
timely submissions. 

(e) Filing of petitions. (1) A petition 
for a rule shall be submitted in trip-
licate to: The Assistant Secretary for 
Conservation and Renewable Energy, 
U.S. Department of Energy, Section 327 
Petitions, Appliance Efficiency Stand-
ards, Forrestal Building, 1000 Independ-
ence Avenue, SW., Washington, DC 
20585. 

(2) A petition may be submitted on 
behalf of more than one person. A joint 
petition shall indicate each person par-
ticipating in the submission. A joint 
petition shall provide the information 
required by § 430.41 for each person on 
whose behalf the petition is submitted. 

(3) All petitions shall be signed by 
the person(s) submitting the petition 
or by a duly authorized representative. 
If submitted by a duly authorized rep-
resentative, the petition shall certify 
this authorization. 

(4) A petition for a rule to withdraw 
a rule exempting a State regulation, 
all supporting documents, and all fu-
ture submissions shall be served on 
each State agency, department, or in-
strumentality whose regulation the pe-
titioner seeks to supersede. The peti-
tion shall contain a certification of 
this service which states the name and 
mailing address of the served parties, 
and the date of service. 

(f) Acceptance for filing. (1) Within fif-
teen (15) days of the receipt of a peti-
tion, the Secretary will either accept it 
for filing or reject it, and the peti-
tioner will be so notified in writing. 
The Secretary will serve a copy of this 
notification on each other party served 
by the petitioner. Only such petitions 
which conform to the requirements of 
this subpart and which contain suffi-
cient information for the purposes of a 
substantive decision will be accepted 
for filing. Petitions which do not so 
conform will be rejected and an expla-
nation provided to petitioner in writ-
ing. 

(2) For purposes of the Act and this 
subpart, a petition is deemed to be filed 
on the date it is accepted for filing. 

(g) Docket. A petition accepted for fil-
ing will be assigned an appropriate 
docket designation. Petitioner shall 
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use the docket designation in all subse-
quent submissions. 

§ 430.43 Notice of petition. 
(a) Promptly after receipt of a peti-

tion and its acceptance for filing, no-
tice of such petition shall be published 
in the FEDERAL REGISTER. The notice 
shall set forth the availability for pub-
lic review of all data and information 
available, and shall solicit comments, 
data and information with respect to 
the determination on the petition. Ex-
cept as may otherwise be specified, the 
period for public comment shall be 60 
days after the notice appears in the 
FEDERAL REGISTER. 

(b) In addition to the material re-
quired under paragraph (a) of this sec-
tion, each notice shall contain a sum-
mary of the State regulation at issue 
and the petitioner’s reasons for the 
rule sought. 

§ 430.44 Consolidation. 
DOE may consolidate any or all mat-

ters at issue in two or more pro-
ceedings docketed where there exist 
common parties, common questions of 
fact and law, and where such consolida-
tion would expedite or simplify consid-
eration of the issues. Consolidation 
shall not affect the right of any party 
to raise issues that could have been 
raised if consolidation had not oc-
curred. 

§ 430.45 Hearing. 
The Secretary may hold a public 

hearing, and publish notice in the FED-
ERAL REGISTER of the date and location 
of the hearing, when he determines 
that such a hearing is necessary and 
likely to result in a timely and effec-
tive resolution of the issues. A tran-
script shall be kept of any such hear-
ing. 

§ 430.46 Disposition of petitions. 
(a) After the submission of public 

comments under § 430.42(a), the Sec-
retary shall prescribe a final rule or 
deny the petition within 6 months after 
the date the petition is filed. 

(b) The final rule issued by the Sec-
retary or a determination by the Sec-
retary to deny the petition shall in-
clude a written statement setting forth 
his findings and conclusions, and the 

reasons and basis therefor. A copy of 
the Secretary’s decision shall be sent 
to the petitioner and the affected State 
agency. The Secretary shall publish in 
the FEDERAL REGISTER a notice of the 
final rule granting or denying the peti-
tion and the reasons and basis therefor. 

(c) If the Secretary finds that he can-
not issue a final rule within the 6- 
month period pursuant to paragraph 
(a) of this section, he shall publish a 
notice in the FEDERAL REGISTER ex-
tending such period to a date certain, 
but no longer than one year after the 
date on which the petition was filed. 
Such notice shall include the reasons 
for the delay. 

§ 430.47 Effective dates of final rules. 

(a) A final rule exempting a State 
standard from Federal preemption will 
be effective: 

(1) Upon publication in the FEDERAL 
REGISTER if the Secretary determines 
that such rule is needed to meet an 
‘‘energy emergency condition or water 
emergency condition (in the case of 
faucets, showerheads, water closets, 
and urinals)’’ within the State. 

(2) Three years after such rule is pub-
lished in the FEDERAL REGISTER; or 

(3) Five years after such rule is pub-
lished in the FEDERAL REGISTER if the 
Secretary determines that such addi-
tional time is necessary due to the bur-
dens of retooling, redesign or distribu-
tion. 

(b) A final rule withdrawing a rule 
exempting a State standard will be ef-
fective upon publication in the FED-
ERAL REGISTER. 

[54 FR 6078, Feb. 7, 1989, as amended at 63 FR 
13319, Mar. 18, 1998] 

§ 430.48 Request for reconsideration. 
(a) Any petitioner whose petition for 

a rule has been denied may request re-
consideration within 30 days of denial. 
The request shall contain a statement 
of facts and reasons supporting recon-
sideration and shall be submitted in 
writing to the Secretary. 

(b) The denial of a petition will be re-
considered only where it is alleged and 
demonstrated that the denial was 
based on error in law or fact and that 
evidence of the error is found in the 
record of the proceedings. 
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(c) If the Secretary fails to take ac-
tion on the request for reconsideration 
within 30 days, the request is deemed 
denied, and the petitioner may seek 
such judicial review as may be appro-
priate and available. 

(d) A petitioner has not exhausted 
other administrative remedies until a 
request for reconsideration has been 
filed and acted upon or deemed denied. 

§ 430.49 Finality of decision. 
(a) A decision to prescribe a rule that 

a State energy conservation standard, 
water conservation standard (in the 
case of faucets, showerheads, water 
closets, and urinals) or other require-
ment not be preempted is final on the 
date the rule is issued, i.e., signed by 
the Secretary. A decision to prescribe 
such a rule has no effect on other regu-
lations of a covered product of any 
other State. 

(b) A decision to prescribe a rule 
withdrawing a rule exempting a State 
standard or other requirement is final 
on the date the rule is issued, i.e., 
signed by the Secretary. A decision to 
deny such a petition is final on the day 
a denial of a request for reconsider-
ation is issued, i.e., signed by the Sec-
retary. 

[54 FR 6078, Feb. 7, 1989, as amended at 63 FR 
13319, Mar. 18, 1998] 

Subpart E—Small Business 
Exemptions 

SOURCE: 54 FR 6080, Feb. 7, 1989, unless oth-
erwise noted. 

§ 430.50 Purpose and scope. 
(a) This subpart establishes proce-

dures for the submission and disposi-
tion of applications filed by manufac-
turers of covered consumer products 
with annual gross revenues that do not 
exceed $8 million to exempt them tem-
porarily from all or part of energy con-
servation standards or water conserva-
tion standards (in the case of faucets, 
showerheads, water closets, and uri-
nals) established by this part. 

(b) The purpose of this subpart is to 
provide content and format require-
ments for manufacturers of covered 
consumer products with low annual 
gross revenues who desire to apply for 

temporary exemptions from applicable 
energy conservation standards or water 
conservation standards (in the case of 
faucets, showerheads, water closets, 
and urinals) . 

[54 FR 6080, Feb. 7, 1989, as amended at 63 FR 
13319, Mar. 18, 1998] 

§ 430.51 Eligibility. 
Any manufacturer of a covered prod-

uct with annual gross revenues that do 
not exceed $8,000,000 from all its oper-
ations (including the manufacture and 
sale of covered products) for the 12- 
month period preceding the date of ap-
plication may apply for an exemption. 
In determining the annual gross reve-
nues of any manufacturer under this 
subpart, the annual gross revenue of 
any other person who controls, is con-
trolled, by, or is under common control 
with, such manufacturer shall be taken 
into account. 

§ 430.52 Requirements for applica-
tions. 

(a) Each application filed under this 
subpart shall be submitted in triplicate 
to: U.S. Department of Energy, Small 
Business Exemptions, Appliance Effi-
ciency Standards, Assistant Secretary 
for Conservation and Renewable En-
ergy, Forrestal Building, 1000 Independ-
ence Avenue, SW., Washington, DC 
20585. 

(b) An application shall be in writing 
and shall include the following: 

(1) Name and mailing address of ap-
plicant; 

(2) Whether the applicant controls, is 
controlled by, or is under common con-
trol with another manufacturer, and if 
so, the nature of that control relation-
ship; 

(3) The text or substance of the 
standard or portion thereof for which 
the exemption is sought and the length 
of time desired for the exemption; 

(4) Information showing the annual 
gross revenue of the applicant for the 
preceding 12-month period from all of 
its operations (including the manufac-
ture and sale of covered products): 

(5) Information to show that failure 
to grant an exemption is likely to re-
sult in a lessening of competition; 

(6) Such other information, if any, 
believed to be pertinent by the peti-
tioner; and 
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